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NOTES. 



Right to Recover on Monopolistic Contract. 

There has been, perhaps, in recent years, no decision ren- 
dered in the United States Supreme Court, the effect of which 
has been so misunderstood and misinterpreted, both by the laity 
and by those members of the profession who have not had an 
opportunity of reading the official report of the case, as that 
rendered by the Court on February i, 1909, in Continental Wall 
Paper Company v. Voight and Sons Company, reported in 29 
Supreme Court Reporter 280, affirming the decision in the Cir- 
cuit Court of Appeals, reported in 148 Federal Reporter 939. 

The Continental Company brought suit in the Circuit Court 
for the Southern District of Ohio, to recover a balance on an 
account for goods sold and delivered to the defendant com- 
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pany. Defendant's answer contained six separate defenses, 
demurrers to all of which were sustained, except as to the third 
defense. 

As shown by this defense, the facts, admitted by the de- 
murrer, were about as follows : A et al., firms and corporations 
engaged in the manufacture of wall paper in various States, 
formed the Continental Company for the purpose of controlling 
the output of ninety-eight per cent, of the wall paper mills 
of the United States, and to this end, made contracts with them 
to buy their entire output at an agreed price. The Continental 
Company was nominally to make all sales to wholesalers and 
others, either directly or indirectly, at an agreed price, subject 
to an agreed scale of discounts, according to an arbitrary classi- 
fication of buyers. The difference between the price at which 
the manufacturers sold to the company and the price exacted 
from the buyers from the company constituted the dividends 
to be distributed to the shareholders, who were composed ex- 
clusively of those controlling the combining manufacturers. 
The only two manufacturers of wall paper machinery in the 
United States were induced to become parties by agreeing not 
to sell except to members of the combination. An agreement 
was also made with Canadian manufacturers to prevent cutting 
the price. Each member was required to deposit his shares 
with the company, to be applied as liquidated damages in case 
of a breach of the contract. Contracts were then made with 
jobbers and wholesalers, binding them to buy their entire 
requirements of the company, at specified prices, and not to 
sell at less than the prices fixed by the company, on pain that 
if they did not enter into such contracts they could not buy 
at all. Defendant, under such a threat and fearing its impossi- 
bility to longer continue its business should it refuse to do so, 
signed one of the agreements last mentioned. Defendant al- 
leged that the prices sought to be recovered were fixed in pur- 
suance of and by the combination agreement, and were exces- 
sive, and refused to pay same. 

On appeal to the Circuit Court of Appeals, the Court, in an 
opinion by Judge Lurton, affirmed the judgment. The Court 
held that it was immaterial to the invalidity of the combination 
that the agreement was valid at common law as imposing only 
a reasonable restraint on competition, provided the direct result 
of its operation was directly to restrain freedom of commerce 
between the State or with foreign nations, in violation of the 
anti-trust act of 1890, 1 often referred to as the "Sherman Anti- 

1 Act of July 2, 1800, c. 647, 26 Stat. 209 (U. S. Comp. Stat. 1901, p. 
3300). 
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Trust Act." Speaking of the effect of the combination, Judge 
Lurton said : "A more complete monopoly in an article of uni- 
versal use has probably never been brought about. It may be 
that the wit of man may yet devise a more complete scheme to 
accomplish the stifling of competition; but none of the shifts 
resorted to for suppressing freedom of commerce and securing 
undue prices, shown by the reported cases, is half so complete 
in its details." And again, he says: "It must fall within the 
definition of a 'restraint of trade,' whether we confine ourselves 
to the common law interpretation of that term, or apply that 
given to the term as used in the federal act." 

The opinion of the United States Supreme Court, to which 
the case was removed by writ of certiorari, was delivered by 
Mr. Justice Harlan. The gist of the decision was that the 
contract sought to be enforced was one which was, in fact, and 
which was intended by the parties to be based upon agreements 
that were essential parts of an illegal scheme. 

The Anti-Trust Act of 1890 declares illegal every contract, 
combination in the form of trusts or otherwise, or conspiracy 
in restraint of trade or commerce among the several States, or 
with foreign nations, and declares it to be a misdemeanor, pun- 
ishable by fine or imprisonment, to make any such contract 
or to engage in any such combination or conspiracy. It also 
makes it a misdemeanor for any one to monopolize or attempt 
to monopolize, or combine or conspire with any other person 
or persons to monopolize any part of the trade or commerce 
among the several States, or with foreign nations. The Act 
further provides that any person injured in his business or 
property by any other person or corporation violating the fore- 
going provisions, may recover from such wrongdoer treble 
damages. As it was admitted by the demurrer that the plain- 
tiff company had violated the Act, the question of whether the 
combination was illegal did not arise. In a very important case 
which came before the Circuit Court of Appeals 2 it was held 
that the contracts, combinations, and conspiracies in restraint 
of trade declared to be illegal in interstate and international 
commerce by the Act of 1890, are the contracts, combinations 
and conspiracies in restraint of trade that had been declared 
by the courts to be against public policy and void under the 
common law before the passage of the Act. 

The contention of the plaintiff was, that admitting that it 
was a "trust" or combination organized in violation of the 



2 United States v. Trans-Missouri Freight Association, 58 Fed. Rep. 
58. 
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"Anti-Trust Act," yet that fact would not prevent the recov- 
ering from the defendant corporation the price of the goods 
purchased by the latter, and reliance was had on a case decided 
in the United States Supreme Court in 1902. 3 There, the de- 
fendant in an action brought by plaintiff company for the value 
of goods sold him, disputed his liability upon the ground that, 
at the time of the respective purchases, the company was part 
of an illegal combination. Speaking for the Court, Mr. Justice 
Harlan, in refusing to hold the defense a good one, said : "The 
illegality of such combination did not prevent the plaintiff cor- 
poration from selling pipe that it obtained from its constituent 
companies, or either of them." He further said: "The pur- 
chases by the defendants had no necessary or direct connec- 
tion with the alleged illegal combination for the contracts be- 
tween the defendants and the plaintiff could have been proven 
without any reference to the arrangement whereby the latter 
became an illegal cimbination." A similar rule was laid down 
in a Wisconsin case, 4 where it was said that "the mere fact that 
the plaintiff is a member of a 'trust' will not prevent it in law 
from selling goods within or affected by the provisions of such 
trust, and recovering their price or value." 

The Court here held, however, that the Connolly case did 
not apply, saying: "The present suit is based upon agreements 
to which both the plaintiff and defendant were parties, and pur- 
suant to which the accounts sued on were made out, and which 
had for their object, and which it is admitted had directly the 
effect to accomplish the illegal ends for which the Continental 
Wall Paper Company was organized. If judgment be given 
for the plaintiff, the result, beyond all question will be to give 
the aid of the Court in making effective the illegal agreements 
that constituted the forbidden combinations." 

Mr. Justice Holmes, in a strong dissenting opinion, in which 
Mr. Justice Brewer, Mr. Justice White, and Mr. Justice Peck- 
ham concurred, said that the case could not be distinguished 
from the Connolly case, and that the defendant, having ac- 
quired a good legal title from the plaintiff, should be made to 
pay for it. It must be admitted that there is much force in 
what he says, but it is respectfully submitted that the distinc- 
tion drawn by Mr. Justice Harlan seems justified. The de- 
fendant's answer in the Connolly case simply alleged that the 
sales in question were made to the defendant by the plaintiff 
"in the ordinary course of its business as such trust or com- 



* Connolly v. Union Sewer Pipe Co., 184 U. S. 540. 

* National Distilling Co. v. Cream City Importing Co., 86 Wis. 352. 
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bination aforesaid," while in the present case, the defendant 
alleged that the direct effect of the combination and agreements 
(including the agreement signed by the defendant) was the 
stifling of competition and the enhancing the price of wall 
paper. 

Aside from the reasons advanced by the minority of the 
Court, it may be questioned whether the public policy which 
prevents recovery in this case and allowed it In the Connolly 
case is sound. In that case, the purchaser was forced by eco- 
nomic conditions to buy the plaintiff's product at unreasonable 
prices, and was compelled to pay for it ; in the present case the 
purchaser by entering into an agreement with the vendor, aided, 
in common with other vendees, in perfecting the illegal scheme, 
and because of his participation in the forbidden acts, is ab- 
solved from paying for goods which he purchased from the 
trust whose objects he had helped to further. But whatever 
may be the justice of this position, the law is well settled that 
the Courts will do nothing to enforce an illegal contract, 6 and 
the diversity of opinion among the members of the Court 
turned mainly on the interpretation of the facts, the minority 
holding that the agreement beween plaintiff and defendant, 
whereby the latter promised not to buy from any other than 
the plaintiff, was merely collateral to that between the plain- 
tiff and the manufacturers, having as its object the control 
of the product of the wall paper mills of the United States, and 
the majority of the Court holding that both agreements con- 
stituted parts of the same illegal transaction, and that to allow 
recovery in the case at bar would result in carrying out the 
terms of an illegal contract, which is something that the Court 
will not do. The case stands clearly on its own facts, and does 
not overrule the Connolly case (supra), which decided that one 
who purchased goods is not absolved from the duty of paying 
for them on the ground that his vendor is part of an illegal 
combination formed in restraint of trade and commerce. 



5 Embrey v. Jamison, 131 U. S. 336. 



